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within 15 days of the date of the notifi-
cation, ETA shall invalidate the attes-
tation. ETA shall notify the Attorney 
General of such invalidation. Where 
the attestation has been invalidated, 
ETA shall return a copy of the attesta-
tion form to the employer, or the em-
ployer’s agent or representative, and 
shall notify the employer in writing of 
the reason(s) that the attestation is in-
validated. When an attestation is in-
validated pursuant to paragraph 
(f)(2)(ii) of this section, ETA shall in-
validate all attestations filed by the 
employer. Such action shall be the 
final decision of the Secretary of Labor 
and is not subject to appeal. 

(k) Employers subject to disqualifica-
tion. No attestation shall be accepted 
for filing from an employer which has 
been found to be disqualified from par-
ticipation in the F–1 student work au-
thorization program as determined in a 
final agency action following an inves-
tigation by the Administrator pursu-
ant to subpart K of this part. 

(Approved by the Office of Management and 
Budget under control number 1205–0315) 

[56 FR 56865, 56876, Nov. 6, 1991, as amended 
at 59 FR 64777, Dec. 15, 1994; 60 FR 61210, 
61211, Nov. 29, 1995] 

§ 655.950 Public access. 
(a) Public examination at ETA. ETA 

shall compile and maintain a list of 
employers who filed attestations speci-
fying the occupation(s), geographical 
location, and wage rate(s) attested to. 
The list shall be available for public in-
spection at the ETA office at which the 
attestation was filed and such list shall 
be updated monthly. 

(b) Notice to Public. ETA shall publish 
semiannually a list in the FEDERAL 
REGISTER of employers which have 
been disqualified from participating in 
the F–1 student work authorization 
program pursuant to § 655.940(k) of this 
part. 

APPENDIX A TO SUBPART J TO PART 
655—DOCUMENTATION IN SUPPORT OF 
ATTESTATIONS MADE BY EMPLOY-
ERS 

This appendix sets forth the documenta-
tion that the Department of Labor considers 
to be sufficient to satisfy the employer’s bur-
den of proof regarding substantiate attesta-
tions made on Form ETA–9034, pursuant to 

subpart J of this part, provided the docu-
mentation is found to be truthful, accurate, 
and substantiates compliance. The employer 
retains the right to meet its burden of proof 
in proving its attestations through other suf-
ficient means. The employer’s failure to sub-
stantiate its attestation in the event of an 
investigation shall be found to be a viola-
tion. 

(a) Documenting the first attestation element. 
The employer shall have the burden of prov-
ing that it has complied with the recruit-
ment requirements described in regulations 
at § 655.940(d)(1) of this part and attested to 
on ETA Form–9034. The employer’s failure to 
satisfy the burden of proof through the pro-
duction of adequate documentation shall be 
found to be a violation. 

(1) Documentation shall not be submitted 
to ETA or to the DSO with the attestation, 
but shall be made available to DOL as de-
scribed in §§ 655.900(b)(3) and 655.1000(c) of 
this part. To be effective in satisfying the 
burden of proof, the documentation should 
be contemporaneous with the recruitment, 
not created after the fact and particularly 
not after the commencement of an investiga-
tion under subpart K of this part. 

(2) Because complaints may be filed and 
enforcement proceedings may be conducted 
during a considerable period after the re-
cruitment, the employer should maintain 
the documentation for a period of no less 
than 18 months after the close of the recruit-
ment period or, in the event of an investiga-
tion, for the period of the enforcement pro-
ceeding under subpart K of this part. 

(3) The employer should be able to produce 
the following documentation: 

(i) Evidence that a job order for the posi-
tion was on file with the SESA local office 
within the area of intended employment for 
at least 60 consecutive days. Such evidence 
of a job order should include the employer’s 
contemporaneous written statement setting 
forth the name and address of the SESA of-
fice with which the job order was placed; the 
name of the SESA employee with whom the 
job order was placed; the date on which the 
order was placed; and the dates on which the 
job order was on file with the SESA office. 

(ii) Evidence that a vacancy notice an-
nouncing the position was posted for 60 con-
secutive days at the worksite. Evidence 
should include a copy of the notice that was 
posted at the worksite, the dates when the 
notice was posted, and a description of the 
specific location at the worksite at which 
the notice was posted. 

(iii) Evidence that a job order for the posi-
tion was continuously on file and ‘‘open’’ 
with the SESA local office within the area of 
intended employment, throughout the valid-
ity period of the attestation. Such evidence 
should include the employer’s contempora-
neous written statement setting forth the 
name and address of the SESA office with 

VerDate Aug<31>2005 14:28 May 01, 2008 Jkt 214064 PO 00000 Frm 00653 Fmt 8010 Sfmt 8002 Y:\SGML\214064.XXX 214064rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R


